COURT OF APPEALS OF GEORGIA
DOCUMENT RETURN NOTICE FOR BRIEFS OR MOTIONS
March 13, 2015
To:  Mr. Neal Howard, GDC977727 G-2-139B, Dooly State Prison, Post Office Box 750, Unadilla,
Georgia 31091
Docket Number: AI15A1135 Style: Neal Howard v. The State

Your document(s) is (are) being returned for the following reason(s).

1. O Your Appellant's Brief, was not accompanied by the statutory filing fee ($300.00 civil; $80.00 criminal
*Effective July 1, 2009) or a sufficient pauper's affidavit. OCGA§5-6-4 and Rule 5  Please be
advised that your pauper’s affidavit should be notarized by a notary public.

A Request for Oral Argument must be filed as a separate document. Rule 28 (a) (3)

Your document(s) was (were) not signed by counsel (No signatures with expressed permission are
permitted). Rule 1 (a)

No Certificate of Service accompanied your document(s). Rule 6

&5

A Certificate of Service must include the complete name and mailing address of each opposing
party. Rules 1(a) and 6. You should provide a copy of your filing to the District Attorney and
include his/her name and address on your Certificate of Service.

6. O There were an insufficient number of copies of your document. Rule 6.

7. O Your document exceeds page limits. Rules 24 (f) and 27 (a)

8. O Your document was submitted without permission to file (supplemental brief or second motion for
reconsideration). Rules 27 (a) and 37 (d)

9. O Letter briefs and letter cites are not permitted. Rule 27 (b)
10.0J Your request for court action must be submitted in motion form. Rule 41 (a)

11.0 Your motions were submitted in an improper form (joint, compound or alternative motions in one
document). Rule 41 (b)

12.0 Type was on both sides of the paper; type font was smaller than 10 characters per inch; and/or the type
was not double-spaced. Rules 1(c), 37(a) and 41(b).

13. 0 The pages were not sequentially numbered with arabic numerals. Rule 24 (¢)

14. O Case and/or record citations were not made in the proper form. Rules 24 (d) and 25 (c) (2)

15. O Margins were too small or paper size incorrect. Rules 1(c), 24(c), 37 (a) and 41(b)

16. O Your document(s) was (were) not securely bound at the top with staples or round head fasteners. Rule

1(c)

17. O The Motion to Supplement has not been granted.

18. O  Other:

For Additional information, please go to the Court’s website at: www.gaappeals.us

Updated Form: Sep 2013
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APPELLANT S RESPONSE AND BRTEF

Comes now , the obove -named appetlant i e Qbovrs’ry\eti case sobmiks Haig Response and

Briet as follow)

September 6, 2011 | the covdt imposed a sentence contrary to the statue governing vepeat
ofterders . Page 17, Yine 2715 of the gquilly plea transcrpt show the appetlant objecking $o
a plea that he is nof W agreement with o g Hhe court of s ot recieving recidwst
notice .

Hod Hhe courk inquired info Hhe defendank objecting to o plea he i not in agetement with
while informng Pae court of Wi not cecieving recidivat notice e defendant weuld not have
tecieved a readist sendence swhen to immpose o recdivist sentence notice b Hhe defendant
15 Cequired. 0-C-GLA §17-10-7 - puchard v. Stake | 256 Ga. App. of 30(2002) Judge Milley [1]

[23;0.C.c.A.§17-7-95; Bonds v. State, 203 Ga. App- aF 51; and Acwmstrong v. Skate , 209
Go. App. oF 76.

The oppellant ascerte that not cecieving nohice of intent of stade to prosecute as a reudivicd
ot W plea did net cepresent an informed choice and his objections to q pleq Hhat he 5
s wet in agreement wilh shows that his plea was vt \/olumtqry and Hherefore unconskhrdion §
al . Boykhin v. Alabama | 395 U.S. o} 738 and Bowers v Moore , 266 Ga. af 893

The Supreme Court has eckablished 10 Skade v. Mendeixson , 251 Gao. of 873, the +rial court

at sentencing cannok consider prioc efFenses unless the same was made koown +o the

deferdant prior to drial . Fovors v. State 182 Ga. App. ot 179

Page 17, line 215 of the guitly plea dranscript show Yhat Hoe plea s ok o vatelligent,
voluntary ; and valid plea. The appelont ascerts that his plea 15 nob valid , After g
prisonec caises ke queshisn o the validity JF i quitty plea , the burden g on +he

S\'ﬁ&ﬁ ‘)('D chow H\Q*’ JI'\\Q P\tq wag in*’ﬁl\{gev\Hy ond voluwhr/ eviteced . Cook v, Shate 152 Ga.
App. ot 362 ; and 0.C.G.A.§(7-7-93




| SWORN AFFIDAVIT
Ti\t appellont , Neal Howaed , ascects Hhaal he 15 wiFhout power o properly

present his tase because Doo\y State Prisons iawlj\omwy was cloed  Febuary
23 4o Febuary 27, 2015 and agan March Z, 2015, The appellant do not know
W+ ‘\"\/\Q stafue govermng onavtho rized appearances ave O-C.(.A. § 15-9-7 - gnd O.
C.GAF15-9-8 of O.C.GA.§15-19-7; and 0:-C.G.A.§15-19-8. The appellant
i« not accessible fo whiteaut o correct s miskallet becquie Hae lawlu'brq»«/
o closed  whidn agaw s btyond his contrdl. Alsa no Staples .

The ap pellant q\po\og"\zes $or Hhese accomstances whidh ace beyand his
control and proy oot Hhis Honorable Coudt tqke ks consideration he has

no contral over c?cmjr{w\ ot 'H(\{ Geors{q Dcpo.Mmen{- oF Covrrections,

Twe q?*pe&\oan submits Hais atfidavit under PwQH’y ot PEr&ury and Swears
Hhat b s true ond corcect,

The Q?Pc“(m‘\’ s mq[\inﬁ Hois corvecpondencec out sa Bhat iF will be in g

-F»me\y monner P“escr}‘otd .
@.&spec{"puny SO\OW\‘!‘H'H} -“/\33 S c\ay oF /hzm,/\ Z01S.

/.

/ Y (o e appellant
Nea| Howard 977727

G~2-139 B
tnedille , Ga, 3(09)

’Furﬂ\e(f '\'\«\e qppel‘qn]— has 'F\\Ui Q griev‘qme, T dc n&-} low when
H\e [torary wil open back up,me T om +'>/m3 b g’-hy Ta :
compliance With pees coibed time to "“W“\-%// March €, 261€




Had 4he. courk ot ignoved e defendantts ohechions +o a plea that We was wob 1 agottmen |
mH;\ ancl';,:\q‘ufﬂc& into the defendants dam o et cedeviny veadivigh notice the court could ot §
have imposed o vecidwist sentence , Geibhn v Stoke, 12 Ga. App. of 615 and Calloway v. |
‘S%Llfe_, 15 Ga. App. ab N3 provide pleas shoold be cmevtul\y scanned  and Cqui'»'ovsl)/ ce cieved
Tt 16 clear this e ot the case.

UDarkoran Supenior Covrt Rules are designed to assisk +rial Judges in produdmg a vecord to

show pleas represent 1ntelligent and velontary decisions. I ceference +o Unifor m Superior
Couct Rule 33.7: Rule 33.6 ¢ and Bue 53.9 and 10 accordance with Fed \R. Coim. 7. 11 7 it
s cddear that Fhe dvia) court has Hae same dty as o Federal judge. When q guilty pleq

1 offered | e drial court 16 vequired do ascectain any q%reew\en{— was reached by fhe
stoke and the defendant . Steidkland v, Stote | 199 Ga.at 792 ; Weabhers v. Stake . 149 Ga.
App ot 617; and Anderson v. State | 194 Ga, App- at 395, :
Again Hag i not B coce . Page 17, Vine 2215 of Ho guiHy plea dranseeipt show Hhat there ;’
Wwas no c\%reew\m\- ceached by the shate and the defendant when the defendant i ohjecking |
o o plea {'\m% he 1 wot ogrttment with,

Hod the court 'ma,x;‘\red who the defendants objeckion and claws of noF e cieving notice
of states infent to ceell enhanced punis\nth' the court would have discovered that #he
deferdant &id ot ecieve Yhe required notice fo be sentenced as a re cldivisd and he
defendard would wob be subjecked fo he veadivist charge and iwposihion.

Agawn ,‘Hr\t borden 15 on -\'\;\Q state 1o show a valid , (M—c\\{a{ M-, and volun{»qp)/ plea,
Coole v. Stoke , 153 Go. App. at 362 and O.C.G.A.§ 17-7-93. ‘
The o\ppc\la\mL asceet Hot he dd not recieve cecidivisk nofice peior to teial and the petihone
ascert that e was et adwiomghed oF Hhe vecidivist c\lxwge . Page 10, line 1415 chows :

whert the deferdant signed the indickment ond entered upon Hae pleg and page 1, ling |
912 of the guilty plea transcriph  show wheee aftec e defendant sigred the ndickment e |

chie admonishes him oF Pre eadivist charge. The law is clear that once a person hag
enteced udon the execotion oF Wi sentenct | that dhe court i without power o chang
i by increasing punshment which iy onsidered o vicladion o the prohibibion againg
double jeopwdy "Hovv\iH'm v. State 127 Ga. App. of 873 .

The qppe\\ow\\- contest that it wo¢ evident by e Face of the vecord Hat he weuld
viok recieve o e drial ond Oﬂ\y enfeced a pleq hecaute he wag \qnored, and excluded




‘H\mughoﬁ ‘\'\v\ﬁ e\(\l’\?e"\'y o \(\.\S Cr‘mmiﬂq\ ase.
FQL:;'UQWY and Morch of 2010 after waking numerous pleas to counsel for qssistance i his
defense in Janvary of 201}, submitted letters +o e court (see commnal docket repork and letHen ¢

4’& CDUﬂSClB +0 S\f\ow as ev\den(f ,TQ'H:\N H\CN\ c0u1\sel comp\y w'«“/\ ul\e devtendqn{-s rcqrutfs{ dyd
coumse) abandon The defewdont w?\\now" nohee .

There iy ne recovd .\),\QJ( counsel 1 accordance with  Uniform Superior Court Rule 4.2 nohiied

the defendant that che would withdraw feomr his case o sobckitote obher counsel. The eriminal
docked report contrary to he final dispociton and indickwent will show coumse | a¢ Larondg
Moarhin rafher Hhan Tonathan Oden.

Had coonst) complind with the courk ecules Hhe defendant codld Wqave vecieved obher ascistance
dory Yhe critical stages of peetrial proceedmgs ond may have cecieved nohice of chater indent
b seelh enhanced ponshwent .

Aftec goeving counsel 1o fhe stede bar and net cedtving assistance did counel abandoned Y
defendont without wotice  The defendant nebifitd the court m 4 et o Hhae judgt of g

potenbial conflick. The courl Failled 4o pecform kg obligatory duly and inquict into o patentiql
CM\H{C{'-

The federal constitobion provides under Barkee v. Doggett | 284 Ga. ab 58n : and Koste v.

Dormice , 260 F.3d ot 872, “the shote 16 cequieed 4o provide conflid $ree counsel Where
‘r\'\e’; Falue of the stole bo do 5o in g 'Hmc\y manner cannst be laid ot He defendants

doot step .

It comnot be said when counsel abandoned $he defendant w Hhig cace since the court Tailed $o
wqoit o o potenhal conflict claim , The defendant ascerts Haad he was withedt counmtl
doring the peetrial shage when the state obtained convicions where convichons oblained duning

Hoe vio\ation & H/\e dedend ants Tig\njr +o counsel cannst be used to wpose recidivist pumshmen'p.
B\oy\bc\i V. 'Hopper , 253 Ga. ot oM.

Had the court ngurtd o o potential avflik daim and appointed conflich Rree counsel +o
ossish Hhe defendant doneq crkical stages of peetvial proceedings Hae deferdant not only would hay
hod assisbance 1n o defense dhe deferdant would hove recieved recidivst nobice and his pleg ‘
would repetsent an infoemed and v0\oﬂjrary choie and Hreee Forwalifies weold nob be necessary

The courts Fallore 40 inguire b a potenhial conflick claim and appeint other counse




doring the critical pretrial stages  but waiting kil e doy of tvial show thot coumsel was net
Qppé\‘(\‘)rtd.'l'o assist the defendant 1o a deferse bub rathee induce the deFendant into entering

a plea when e debendopt has wiade b evident Wie need oF ascickance in a defense by svbwnt-
tag nuwmersus corres pondence o the cout on his behalf,

The court excloded the defendant From his case and ignored him \W\Nu?;\n-ouwt Hae enkirefy of hig
case. The court ignoced all demurces | inunctions, motions pucsvant to or 1n acwordance with
0.0.6.A.§ 16-6-21 or ot Hhe least oppoiat councel $o propeely sdowitt wotions.

Counse| appointed at Hrial did net provide fhe cecord any evidence fhat e was in fact an
atlorney liscenced fo prachce Jaw nor any tvidence of s authority to appear before Hre cout
(n any capacity pucsuant £ and in accordance with 0.C.G.AS i5- 9-7; and 0.C.GA. §
j5- 9-8 . Counsel alSe pe Fonled 4o prowide dhe vecord, Hhe court, ond Hhe dedfendont any
contact information tudn ag g Yelephone number, bar v\umbtr\/ ord oddrese For any veason 1n
accordance with and Pwsuqu to UnForm Superion Court Rule 4.2 ond Rult 4.6.

Had counst| submitted an endry of oppearance and produce a cecord of Wy authority fo appear
befort bhe court and provided ony contact information the defendant could Wave contacted
counce| o cequest v‘:\} assistanee 4o withdeaw Wi csuiljry pleq and assistance n an qppcq\.

Tt i evidendt Shat the cout ohehructed and wpeded Yhe defendants appeal and liberty For
more than Yhree years . The defendant submitted his wohice of appeal October 4 201 and
e court did vof addrest it vahl Octsher 24, 2014 . Ase the court had 4o obstruct the cace
while % unacthorzed counse | Tonathan Oden” had been on susptnsion .

Had he court wot éﬁ’uv{;nﬁﬂy ohstrucked Hae defendants caee Hhe defendant could have made 5
parcle March 12, 204 | bot remaws i e Cudoo\)/ of the Georgia Department of Cornchong

onder o voud and for avalid  sevtence according fo Honorable Judge T. Christoplier Hug\\ts‘

CONCLUSTON

The appellant ascect the only veason for entering o Pleq of guibty iy because he was excluded
ond 1gveced Havougoud  he entirety oF \us cnennal case and receFace e could not have eeci-
aved o Foav drial. The appellant ascect that hg plea did not recitve recidiish notice and ‘
that W plea covid not lhave vepresented an nfermed | volurtory |, and valid choice.

There s no record that the defendant wac nobfied or adwmonished of +he cecidivich charge
prioc 1o dhe Signing of the ndickment. There s no vecord the court inguired 1ot 4




POHM-]C\\ conflich dam. Theee 1o no record Hhat counsel properly withdrew Fromn Hhe defen |
ans case of substituted  covnsel o hnece o vo fecord of counsel who sigred e indickment |
sbwitbled an entry & appearance , or had quthondy 4o appear befare Me coort in
any capacity ; Baece 35 no record That Hhe eourt admomshed e defendant of Hae
cecidwist chorge  untl) afkec P defendant g(%v\td e plea.
PRAYER

Tr ebnelusion , the  above - named appt |lant proy that I Honorable Courk gronk |
ehef i accordonce widh e \m"/; Yhe court foles of criminal procedure fre Federq

and e shatue governing repeat offenders: and relieve dhe cecidivict

constitotion ;

;mposi'h'w\ FYom his  senten ce .

E’tspecHu\\y subwitted Yis gfé dayti@ /%a/yﬁy 2015,

¥,

rv o~ pro se appel\oni'

Nea| Howard 977722
C-2-139B

Dooly Stake Prison
Una '\\\Q,GQ, Z|09]




FACT FINDING , EXHIBITS | AND EVIDENCE REFERAL (TST.
The appellant hos cowprised evidence o show plan eccor on the Face of the record uhilizing
chrodbural defecks which affect e Frameworl essential n iosuring trials serve e proper

Fonckioning of dettemint  guilt o innocence L U.S. v Corbtlo , 353 F.34 of 273,

1. The cominal dodket report will show Hrot Hre rosecutor d\c\ no—k‘ﬂ {.\\ ot el , May 9,
20]] of ‘“S; sifﬁ—e( atent %P ceel enhanced punighme ro?wf\':)er TR ﬂ°+‘,‘¥\/>’\‘“3 &gog\t{ltcm%quv* Qnqudmom |
Yo defondant oF Hee con Seguences of l‘L\ﬁ readivist C\nmrse .

1. Con{—mr\/ b e final dispasition and Hee wdvdhment ,{‘\/\e eremnal dockek report showe counsel
record as$ Lqrov\&c\ Marbn cother thon Jonathan Oden . ‘Theee s no ceword of Laronda Mactin
wijr‘r\dmw\‘n-s of qu$+i¥u‘f'§ﬂg COU(\se( and H\ert v we fecord B show \TOY\Q‘H'\QY\ Oden’s qu%ori\Ly to appel

beFore the “court i any capacity nor sign the mndickment. Jonathan Oden did not provide, nor was he

tequred to show ,‘H/\q{‘ he was/is in Tack on 0++0{‘V\f>l~

3, The criovinal docket repart will chow Hoe deFendantd cequest for ascistance From counsel and

alsd mcluded are the lttters to counel Fe\ouary and March of 201l There will be wo record 48 show that
csonsel complied .

4, The criminal docket (t?b\"{' and JetHer o Jvdge May 26, 2011 show Hie defendant grievia
belitved to have o potentia conflich witlh requesting counel br diswnssed . There is no record 4o
the court honored ks obligatory dvjr)/ and oddresy ¥he potenbal conflich clawm.

5. The ceiminal docket Ptpct‘* will dhow Apeil 201 June 30, 2011, J-u\y 6, 201 | Toly 6, 2011,

Tuly 6,201, Tty 6, 20110, July 6, 201 , Joly 6,201 and July 19, 201 tht defendants otent 1w
prepanng & defense For frial.

b. Ockobee 4, 201 within the preseribed fime provided | Pre defendant gecording to Hhe criminal
docked veport and notice of appeal o Filed o nohice oF ';PPCQl' The cour ccler\znS \respoige rl;:; A

Dckeber 23,204 show e couct deloyed the defendants appeal for qurox}Mq-{'e\y Hheee (3) years
hefoce \'ancf‘\bkng e tecord Yo Hpe court of qPPeq\s.

7. Corcespondente From Hne State Boped oF Pardons and Poroles show that e defendant wodld

not b considered for parele due to ¢ cecidiniet GMPushLioV\ which contros Hee senbence.

S counsel he
show Hhat

B. The Georgiq Department of Correchions Sentence Computation Repock will show Hhe court vidated |
fne douple jeopordy clave of the constitohion by failing Yo merge the lesser wncluded oFfense of HeH E
by -hk{m& with Hee \wrg\m‘ . The centence ccwmputation cepart will show excessive sentence when '
fre court” sendenced the' défendant 0 15 years For %E‘H'x-\—qkiﬁg which carries gp fo (0 years and

Sytars For coiminal domage to properly 1a the sccond degree which only carriee vp fo 5 years.

9. Pages 10-11 of 4he quithy plea hrapscript (HIGHLIGHTED -INCLUDED) will show, that the
pmsec%hn waitty uml—.'\9 aé:‘/trpﬁ\e de%v\dant e{\{-ere&_upov\ hs pea to inform him oF e likely

consequences of- the recidivist chqw\e and page 17,line 2715 oF the gus_lb/ plea franseript will shaw
the defendant dbjecting to q plea ot he i not i agreement with  while mFohvvxmg Hhe courf of g
not recitving nei\‘ce of states \atent to seek enRunced ponishment, whidh i g reg.uire vent,

0. T o record Haat Hae delend ant pecsonally cecieved recidiv oot peioe 10 +eia NP g
‘ﬂ:\e{g c;t r‘gcotvi 'H(\(er will chow priot 10 signing the whckwent H«at Hre defendant ve cieve V\O‘L(e or
was adwanishe oF fhe li\Le\y CONSEQ ueNCes of the el \'ws(- charge.




